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II. STATEMENT OF THE CASE
A.

Nature of the Case

This is an appeal following a conditional guilty plea to a single count of violation of a no
contact order. R 104-111. The conviction should be reversed and the case dismissed because the
District Court erred in denying Appellant Charles Vaughn's motion to dismiss the Information.
The District Court should have granted dismissal because the no contact order Mr. Vaughn was
alleged to have violated was issued without jurisdiction. R 78-84, 90.
B.

Procedural History and Statement of Facts

On December 30,2009, Mr. Vaughn was sentenced by the Honorable Cheri Copsey to a
sentence of twenty years with five fixed in case number CR-FE-2009-0014391. Pursuant to a
plea agreement, a concurrent case, CR-FE-2009-21560, was dismissed. R 78.
In addition to the sentence, the court also entered a no contact order prohibiting contact
with Tiffany Vaughn, W.V., J.O., K.R., c.R., and C.V. The order listed the case number as CRFE-2009-0021560, the case dismissed on December 3,2009. R 79.
On March 31, 2012, an "amended" no contact order was served on Mr. Vaughn under
case number CR-FE-2009-0014391. The order was issued by Judge Copsey with the effective
dates of December 30,2009, through December 30,2029, with a handwritten note on the lower
right hand corner stating "effective Nunc Pro Tunc." R 79.
Copies of both no contact orders appear in the record in this case at pages 83-84.
On June 11, 2012, in this case, Mr. Vaughn was charged with violating the no contact
order on several dates in 2010, all of which preceded the service of the "amended" order on
March 31,2012. R 54-60.

Mr. Vaughn filed a motion to dismiss the Information on the basis that the original no
contact order was invalid because it was issued in a dismissed case and that the amended order
could not be enforced against Mr. Vaughn for violations prior to its service in March 2012. R
79-80.
The District Court, the Honorable Deborah Bail presiding, denied Mr. Vaughn's motion
without a hearing, noting at the beginning of the change of plea hearing that the case number on
the original no contact order was clearly a clerical error and further that Mr. Vaughn had moved
several times to modify the order indicating that he was aware that it was just a clerical error. Tr.
p. 15, In. 13-25.

Following the denial of the motion to dismiss, Mr. Vaughn entered a conditional guilty
plea to a single count of violation of a no contact order reserving the right to appeal from the
denial of the motion to dismiss. R 90.
The Court subsequently sentenced Mr. Vaughn to a fixed term of 6 months followed by
4Y2 years indeterminate to run consecutively to the sentence he was serving in case CR-FE-2009-

001439l. R 104-106.
The Court later granted Mr. Vaughn credit for 217 days served. Augmented Record,
Order Allowing Credit for Time Served.

III. ISSUE PRESENTED ON APPEAL
Did the District Court err in denying Mr. Vaughn's motion to dismiss?

IV. ARGUMENT
A.

The Motion to Dismiss Should Have Been Granted

The District Court denied Mr. Vaughn's motion to dismiss on the basis that the issuance

2

of the no contact order bearing the number of a dismissed case was obviously a clerical error and
that Mr. Vaughn's motions to modify the no contact order show that he was aware of the nature
of the error. This analysis is contrary to the legal definition of clerical error and misses the
salient point that the District Court had no jurisdiction to enter a no contact order in a case which
it had already dismissed. Further, the District Court had no power to enforce a no contact order
in the live case before it served the order.
As Mr. Vaughn argued below, the District Court lacked jurisdiction to enter a no contact
order on December 30,2009, in a case it had dismissed on December 3, 2009. R 80. In fact, the
rule governing no contact orders provides that: "Whenever ... the criminal case is dismissed,
the clerk shall give written notification to the records department of the sheriff's office in the
county in which the order was originally issued, immediately." ICR 46.2(a). As no contact
orders expire upon dismissal of the case, it follows that courts have no jurisdiction to issue no
contact orders in dismissed cases. See State v. lakoski, 139 Idaho 352, 79 P.3d 711 (2003).
The original order entered without jurisdiction was invalid.
The "amended" order could be, as conceded by Mr. Vaughn in his memorandum before
the District Court, considered facially valid as a new order in the live case. R 80. However, as
required by ICR 46.2(a), the new order became enforceable against Mr. Vaughn only when it was
served on or signed by Mr. Vaughn. "No contact orders issued pursuant to Idaho Code § 18-920
shall be in writing and served on or signed by the defendant." ICR 46.2(a).
Thus, the new order in this case became enforceable only in March of 2012 when it was
served on Mr. Vaughn. He could not be prosecuted for violating the order in 2010 before he had
ever been served with it.
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The District Court in denying the motion to dismiss characterized the issuance of the new
order as simply the correction of a clerical error. However, this characterization is incorrect.
The federal courts define clerical error:
Although the federal rules do not define what constitutes a clerical error, this court
has held that "a clerical error must not be one of judgment or even of
misidentification, but merely of recitation, of the sort that a clerk or amanuensis
might commit, mechanical in nature." United States v. Coleman, 229 F.3d 1154,
2000 WL 1182460, at 2 (6th Cir. Aug.15, 2000) (unpublished) (quoting United
States v. Burd, 86 F.3d 285, 288 (2d Cir.1996». Rule 36 has been consistently
interpreted as dealing only with clerical errors, not with mistakes or omissions by
the court. See 3 Charles Alan Wright, Nancy J. King & Susan R. Klein, Federal
Practice & Procedure 611 (3d ed. 2004) ("It is only a clerical error that may be
corrected at any time under [Rule 36]. An error arising from oversight or omission
by the court, rather than through a clerical mistake, is not within the purview of
the rule. ").

United States v. Robinson, 368 F.3d 653, 656 (6th Cir. 2004).1
Clearly, entry of a no contact order in a dismissed case is not a "clerical error." At best it
is an error of misidentification, which cannot be corrected as a clerical error. At worst, it is an
error of judgment in issuing an order in the absence of jurisdiction, which likewise cannot be
corrected as a clerical error. It is a mistake by the court in issuing an order for which it had no
jurisdiction and is not correctable as a clerical mistake.
Insofar as State v. Bacon, 117 Idaho 679, 791 P.2d 429 (1990), can be read as allowing
the filing of an amended complaint under the case number of a previously dismissed complaint,

Federal Rule of Criminal Procedure 36 provides: "After giving any notice it considers
appropriate, the court may at any time correct a clerical error in a judgment, order, or other part
of the record, or correct an error in the record arising from oversight or omission."
1

Idaho Criminal Rule 36 provides: "Clerical mistakes in judgments, orders or other parts
of the record and errors in the record arising from oversight or omission may be corrected by the
court at any time and after sllch notice, if any, as the court orders."
4

that holding should not be extended to this case. An amended complaint is, unlike a no contact
order, a pleading, not a legally enforceable order a violation of which can result in a felony
conviction. I.C. § 18-920.
Furthermore, Mr. Vaughn's motions to modify do not change this analysis. Jurisdiction
is an issue that may be raised at any time. State v. Dieter, 153 Idaho 730, 731, 291 P.3d 413, 414
(2012). "A court's lack of subject matter jurisdiction cannot be waived by a party, and parties
cannot consent to the court's assumption of jurisdiction through conduct or acquiescence nor be
estopped from asserting its absence." State v. Armstrong, 146 Idaho 372, 374, 195 P.3d 731, 734
(Ct. App. 2008) (citations omitted).
Because the court was without jurisdiction to enter the 2009 order and because the 2012
order did not become enforceable until it was served on Mr. Vaughn in 2012, the District Court
erred in denying the motion to dismiss the charges of violations occurring in 2010.

V. CONCLUSION
Mr. Vaughn asks this Court to reverse the denial of his motion to dismiss and remand
with instructions to allow him to withdraw his guilty plea and to dismiss the case.
Respectfully submitted this

rI..

~Clay of August, 2013.

~~

Deborah Whipple
Attorney for Charles Vaughn, Jr.

5

CERTIFICATE OF SERVICE
I CERTIFY that on A ugust ~ 2013, I caused two true and correct copies of the
foregoing document to be:

--,& mailed
(

hand delivered
faxed
to:

Office of the Attorney General
Criminal Law Division
P.O. Box 83720
Boise, ID 83720-0010

~dt¥

Deborah Whipple

6

